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MEMORANDUM TR Ditassgs & Gantrel Antelingonce
WIE :  Bosube Glzecbd® O CEEErEl Inmelirgsnoo
FROM : Anthony A. Laphanm
General Counsel
SUBSECT MEULTR24 - Program to Identiiy Subjects
. 0f Agencv-Sponsorec Drug TesTing

5

1. Action Reguested: It 1s e
the porticns of this memcrancum Whic

of the Justice Department. = e
S+atas Goverament -has. af -obligation
locate,and notify persons wno
;s;abje_—cteé W, SRZ seoirtinue T susIer d
activities soonsgred bv. tHis Agency 1
vou consicer thsS &Dproacn 4escr
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2. Background: 7

K. Comoary of the Qsigion. On 17 only X878 She Depazit-
nent of JEszice responcec z-oneLrly and giligially to our 22
Septerber 1877 reguest oI guidance CORCEIAInNg —he exis-—
tance, ex=ant and naturs ci any lagel ©F GEhEY respuns Sility
on the par= of the T.S5. Goversment 4o Tersgns wWho were Sub-
jsected to CIA-sponsorad cruc-testng in +*he 1630s and 18&0s.
(A copy cf cur reguest is attached Zoxr ycuz informaticon &5
Tab A. A copy of the Justice opinion and 2 covering letcter
which summarizes that coinicn in some detail are attachec as
Tébh B.) i

3. Briefiy-stated,:the opinicn c¢oncludes that the
soverrment does have an obligation, supported by general

principles of tort law, to attempt to 'identify, locetey ‘gnd
notify unwitting persoas whose health might continue to De
affected advérsely as a result of those porticns of the
Agency activities in guestion which may reasonably be detex-
mined to have resulted in such long-term present-day conse-—
guences. You should be aware that the prior drafts of this
‘opinion which we have seen concluded in adéition that there
existed a policy judgment to be made by CIA, although Justice

DECLASSIFIED WHEN SEPARATED
FROM ATTACHMENT.




zavoreéd proceeding in this regard, as to whether unwitting
;ersoné who were subjected tc drug-testing spcocnsored by CIZ,
~nich however. could not reasonably be expected to have
sroduced lonc term effects, also should bhe found and nctified
of this fact. The discussion of this policy area was removad
£xam the fipal opinion, réportedly on the imdtructicone pf
Judge Bell. Although the cpinion now 1s limited to

iegal aspects of this problem and finds a duty to notif

cnly persons who may suffer continuing health censegquences,
itz is of course still open to vou.to determine that a larger
awnber of persons meeting different criteria should pe
ineluded dn &hHe noWficetion progrsn.

4. After concluding that such a.dutv fo ndtifyv exists,
at least where Zfurther hazm may be thus avoided, the serpinion
nbres taat &89 €10y £o Suliid) &his Suby must be
because of existing legal constraints and a concern
gvoicding damaging iatrusicns into the privdey gL T
individuals. Accordingly, such an effort must be 1
generally w0 'an exsmingtics of federal zecerds and
records of the institutiors which were iavolveé whe
recorcs nave survived ané aze not protected by law
cisclosure, and other cdocuments not subject to limi
Siscleosure such as telephone books and vezer a(clogil e
Lhiged, Yo EHE gESEEest owlean icablis™ 4 =

2lg s Cendheted, 4k Ls The Justies Desaser z
Tocut tThe use nE

; e felghvors ers or Zried

Q‘ 16 gouse fort —rassment
entified subje

5. Ve have determined, and
aginion, that thip Agency is not
special legisiatiogn, g offsr in
Or agscoclated individual zgainst
incurred as z conseguence c¢f the
2czivities and their agresment & Ern—
ment by making their records ava the
jgentiification of test subjechs. tice,
in some cases the institutions t ed
Zv law or prciessicnal ethic fro € B
review their records for these p

€. As to what may be done for confirmed test subizets
wac are identified and located, the Justice Department con-
clusion is that a simple notification of involvement mz v be
made along with an offer to provide available informatien to
the subject's physician. Neither this Agency nor any chher
federal agency appears to have authority, again in the
absence of speC1al legislation, to provide medical treatment
Or t0 pay the costs-of private treatment in this regars.

. The sole recourse for persons sufrer’ng medical expenses as
{2 result of governmental activities is to file claims and .
| ipstitite 14 higatian under the Federazl Tort Claims Act. g




